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M/s. Vishakha.Poyfab Pvt Ltgd

al{ anfk z 378t arr rials rjra aar ?tagm ufa zrenfnf ft
aaIg ·T; rel 3rf@rant at r#ta zn gr@trur 34aa Iga aar I

o-
Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ tlxcbl'< cJJTgrervr smha :
_ Revision application to Government of India :

(1). ab4hr qlaa zycn rf@,fu, 1994 ctl- l::lffi 3infaf sag g cii # 6fR if
~ ~ cBl" "3"Cf-l::lffi cB" >I"~ qx.=gcb cB" 3fuT@ gIterur r4at 'sra Rra, ad R#I,
fclro ia1au, ulq fqr, ad)ft +if6a, fl tr aa, ii mf, { fact : 110001 cBl"
ctI" fl~ I

(i) A revision application ·lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) -~ <ffiYf cBl" mf1 a }#l zrf arm fa#t '.i-J0-sPllx lfT 3fxT cblx\'.SII~
if m fcRf.r 70err qw qovgrn ii ma B ora g; mnrf if, m fcRfr ·.i-J0-s1J11x m~ if
-=qm cm fcRfr cblx\'.Sll-i if m fcRfr ·.i-J0-s1J11x if m ,m;r at ,Rau a ha g{ st I

(ii) · In case of any -loss of m>ods · where the loss occur in transit from a factory to a
'warehouse or to another factory or from one warehouse to another durir:,g the course of
,processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) ma # ae fa#l nz zr rhr if PlllfRlct ,m;r -qx- m ,m;r cB" fclPl+-1f01 if -3qlJ1l_!-~-~
ah mra w sari zcan # Ra # sita # as fat#tn r rrji.ff@soy•(b) In case of rebate of duty of excise on goods exported to any country or ftifi~9ry ~(!!§!tie '\\ i
India of qn e~cisable n:iaterial_ used in the_ manufacture of the goods which are E\xg6~ed :!.~~,'tY - 1

country. or te_mtory outside India. _ \\.;'):~-;,,:· · ·""e.... #
.% •
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(Tf) ~ ~ cITT ~ ~ ~ ~ * ~ (~ m ~ cm) ~ fclxrr Tf7:lT .t

l=flc{"ITTI •
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

er 3if Una t sgra yea # qua fry uit st 3fee arr t nu{ & si
~ 3lfffi "GTI" ~ tTm ~ ~ * :ta1~cb ~, 311flc;r * m tffffil'cIT ~ i:rx m
~ if fctro~ (.=f.2) 1998 tTffi 109 ~ Pi9,cftl ~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) ~ '3ecJIG1 ~ (~) Pl<1J.t1q(l'j1, 2001 * ~ 9 * 3ferr@ fclPtfcft:c m ~
g-s #al ,feji , )fa mgr a uf mgr hf feta # m a ft qr--rr vi
~~ ~ m-m ~ * m~ ~~ fclx:iT \J(Fff ~ I ~ m~ ~ ~- cBT
grsff ~ tTRT 35-~ if~ 1fl" *~ *~ * m~ i'r3IR-6 ~ ~ >fffi
fl ehft afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Q·
Major Head of Account.
(2) Rfcl\JJ1 ~ * m~ "\JJm ~ ~ ~ cYITTsr ~ m ~ "cb+f mm~ 200/
~ ':rTdFf ~ \JJW 3ITT "0lm ica.a a a vnrar gt "ITT 1000/-- #6t tr par at,-
GT;
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

#tar zyca, #et salad zca vi aara.or4l4tr nznf@au #a 4R 3rft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) atuqr<i z,ca 3rf@,Ru, 1944 cB1" tTRf 35- uom/35-~ * 3ferr@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cfd~fula qRmG 2 (1) cB" i aarg 3rjar # rear at ar4la, fat a r i xfli:rr
zrca, b€tu sari zyea y @hara r9Rt nznf@raw (free) #t ufga eh#ta 4f@at, Q
315J.IGlciJIG if 3it-2o, Fq #ea 1Raza #Fl3as, art +rz, ~5J.IGlciJIG-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ab€ta srl«a ze (3rft) Rura81, 2oo1 t err 6 * 3ferr@ m ~~~-3 if Atlffu=r
fag 3gar 34Rt mrnf@rat #t ·{ aft a f@sg ar8ta fag T; reg ata uRii fed
sgi surd zrcn st it, ans #t l=fTTf 3it an rzn ug4fr T; 5 cYITTsf <TT ~ "cb+f % c®
~ 1000 /- #ha 3urft etf I sf sn zyca #t mi, ans t it sit Gann ·rnr uifa
~ 5 cYITTsr m 50 cYITTsr cfcB' "ITT at u 50oo/- pl 3#Rt shift I "\JJm ~ ~ ~ l=ftrr,
G1:lM cB1" l=fTTf 3it ammzn Tnr u4fr T; 5o cYITTsf ITa unr & asi nu; 100oo /- imx=r
3ft )ft1 al #i x-Jtlllcb -<M-RI-< atf@a aa rs # a ii #t urt] zu
~ \NT ~ * fcITT:fr ,,-@rc; fllct\JJPlcb 8T-5f * ~ ~~ cBT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as.
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 La·c and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of the place where the bench of .any nominate public sector bank of
the place where the bench of the Tri.bunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) . ·qr11cu gc 3rf@nu 497o zqerr izitf@er at~-1'm- 3Wm~ ~~
sad ma zur.pc mgr zunfenf Rofq ,If@rant #a sm?gr i u@ta #l ga JR u
F.6.5o h ar urircrzu zyca f@as Ir snaf;[
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) s st iif@er mcii at PJzj-51 °1 ffi cf@" frrzrirr cBl" 3ITT ~ &TR '11 Ia[fa fa5qr utar &
sit v#tr grca, #hr Gula zrca vi jar s44ta nrnferaar (araff@@) f, 1982
R!mT %1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) far rcn, he4ta 3uz area vi a1a 34#rzr hf@au1 (@ft4a) hff 3rftai i:)1 ancm>rr a:1-

h.tz 5eu grea 3f@fr, &&9 fr ear 39h3iair fr#an(gicznr-2) 31f@)fra 2&9(28y #6
izmr 29) fccaia: a.a.2&y 5h6 fa4tr 31f@)era, &&&y #ra s h3irifa hara at aft rapft
are &, arr fee fr are qa-«rraacar 31farf &, agr fn zr arr h iaiasa #rst art
3rhfRa2r ifaralu3rf@art
h.4a 3eua ereansvila lcli{ 4i" 3-@ulc=f" cFIT<JT fu azarea far mf@?

(i) mu 11 gt th 3iail ffff tam

(ii) rlz srar Rt t n{ na tf@

(iii) tr sa fura4 h fr 6 i:)1 3-@ulc=f ~~

» 3rat aqrf zr fr zr arrhTana fan (i. 2) 31f@)era, 2014h 3mar ?qa'fa41 3rd#rzr uTf@ran»rt#
~!l;i~~Jli5ff "Qcj- 3-flfrc;rcp)-~~Ml

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amourit payable underRule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencementof the Finance (No.2) Act, 2014.

(6)(i) BT~~rm- gRt 3-TQR>f-~hscar srzi green 3rzrar ercans zn au f@nRa zt at air fclw 'J'fQ'~

ii> 10%~ 'ff 3lt.r ai,ii'¥11_.;, l•"• f<l111laa ;;I d'I...- ii> 10% 'J'@l'1 'ff lOl ;;rr ffl><'lir ~ I • ".''',<• .'-~<111,,

(6)(i) · In viia,w· 0f abq4/an appeal against this order shall lie before th". r,0'\iaCc,nJ''• ·,i,,
payment of-1.,Q,%,ofJhe duty demanded where duty or duty and penalty are m6dl$P,_ute~·or-: ,
penalty, where"'pe"nalty alone is in dispute." tgk
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ORDER

Appeal No V2/17/GNR/2018-19

M/s. Vishakha Polyfab Pvt. Ltd., Plot Number 549/2, Village Vadsar,

Kaloi (hereinafter referred to as 'appellants') have filed the present appeal

against the Order-in-Original number AHM-CEX-003-AC-27-28-2018 dated

05.03.2018 (hereinafter referred to as 'impugned order') passed by the

then Assistant Commissioner, Central GST, Kaloi Division, Gandhinagar

(hereinafter referred to as adjudicating authority).

2. The facts of the case are that the appellants are engaged in the

manufacture of multilayered plastic extruded lay flat tubing (both plain

and printed), printed bags, printed pouches and zip fresh pouches (for

storing vegetables). They also generate waste in all categories and their

basic raw material is plastic granules. They were registered with the

Central Excise Department having registration number

AAACV6439RXM001. During the course of audit for the period from 2013

14 to 2015-16, conducted by CERA party, it was observed that the

appellants had carried out trading activities (high sea sale-purchase) and

had availed Cenvat credit on common input services used for both

manufacturing of excisable goods and trading of goods. However, they did

not maintain separate records used for providing the trading activities. It

. was also noticed that they did not reverse the Cenvat credit under Rule

6(3) of the Cenvat Credit Rules, 2004.

3. Accordingly, a show cause notice, dated 04.05.2017, was issued to

the appellants, for the period from 2012-13 to 2016-17. Subsequently,

further information pertaining to the trading, for the period from January

2017 to June 2017, was called for and thereafter, another show cause

notice dated 24.08.2017 was issued to the appellants, for the period from

January 2017 to June 2017. Both the said show cause notices were

adjudicated by the adjudicating authority vide the impugned order. The

adjudicating authority, thus, confirmed the demand or 34,64,488/- (

29,15,829/- for the period from 2012-13 to 2016-17 4 5,48,659/- for

the period from January 2017 to June 2017) under Rule 14 of Cenvat

Credit Rules, 2004 read with Section 11A of the Central Excise Act, 1944

and ordered to appropriate an amount or 12,428/- (11,010/-+

1,418/-) already reversed by the appellants. He also ordered to recover

interest under the provisions of Rule 14 of Cenvat Credit Rules, 2004 read

with Section 11AA of the Central Excise Act, 1944. He further imposed-Rules, 2004 read,with

. /.~ .··~/. ·-•i· ·,,:,.>l'-7"-- - ~, .,,... -e v ;%
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equal:, penalty under Rule 15 of Cenvat Credit

Section 11AC of the Central Excise Act, 1944.



4 Appeal No V2/17/GNR/2018-19

4. Being aggrieved with the impugned order the appellants have
preferred the present appeal. The appellants have submitted that the
impugned order is not proper, legal and sustainable on the ground that it
was passed in routine and superfluous manner. They further claimed that
on being pointed out by the audit team, the appellants agreed with the
auditobjection and paid an amount of 11,010/- along with interest of~
4,440/- for the period from July 2013 to December 2014. The audit party
settled the para. Thus, the show cause notice with respect to the period
July 2013.to December 2014 ought not to have been issued. The
appellants further argued that the adjudicating authority did not consider
the contentions raised by the appellants in their reply. The impugned
order has been . passed without discussing the core submissions of the
appellants and without assigning fair reasons for confirming the demand.

0 The appellants pleaded before me that the adjudicating authority rejected
the case laws submitted by the former without giving any reason for doing
so.
5. Personal hearing in the matter was granted and held on
27.06.2018. Shri P. G. Mehta, Advocate, and Shri Bharat Patel, Authorized
Signatory, appeared on behalf of the appellants and reiterated the
contents of appeal memorandum. Shri P. G. Mehta stated that the
adjudicating authority did not consider the case laws and their submission
dated 15.12.2017 and the facts of reversal.

6. I have carefully gone through the impugned order, appeal
memorandum and written as well as oral submission made atthe time of
personal hearing. I now proceed to decide the case as per merit and
available records.

7. On going through the arguments of the appellants in their grounds
of appeal, in paragraph 14, I found that the appellants were aggrieved not
because they were ordered to reverse a portion· of the Cenvat credit
availed but because their contentions were not heard and discussed by the

· adjudicating authority. The appellants, in their appeal memo and during
the course of personal hearing, have repeatedly. pleaded that their
submission was not considered by the adjudicating authority. If this is the
case, then I consider the entire proceeding a pure mockery of judgment as
no one should be punished without being heard. The first and foremost
principle of natural justice is what is commonly known as audi alteram
partem rule. Itsays hat no one should be condemnedg"gel;"9sider
that the Adjudication proceedings shall be conductedby, ob ervmng

%$.'-. gg' ,;. . ~-§
±
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5 Appeal No V2/17/GNR/2018-19

principles of natural justice. The principles of natural justice must be

followed by the authorities at all levels in all proceedings under the Act or

Rules and the order passed in violation of the principles of natural justice

is liable to be set aside by Appellate Authority. Natural justice is the

essence of fair adjudication, deeply rooted in tradition and conscience, to

be ranked as fundamental. The purpose of following the principles of .

natural justice is the prevention of miscarriage of justice. Natural justice

has certain cardinal principles, which must be followed in every

proceeding. Judicial and quasi-judicial authorities should exercise their

powers fairly, reasonably and impartially in a just manner and they should

not decide a matter on the basis of an enquiry unknown to the party, but

should decide on the basis of material and evidence on record. Their

decisions should not be biased, arbitrary or based on mere conjectures

and surmises. The orders passed by the authorities should give reason for

arriving at any conclusion showing proper application of mind. Violation of

either of them could in the given facts and circumstances of the case,

vitiate the order itself. The Supreme Court in the case of S.N. Mukherjee

vs Union of India [(1990) 4 sec 594], while referring to the practice

adopted and insistence placed by the Courts in United States, emphasized

the importance of recording of reasons for decisions by the administrative

authorities and tribunals. It said "administrative process will best be

vindicated by clarity in its exercise"., The Hon'ble Supreme Court has

further elaborated the legal position in the case of Siemens Engineering

and Manufacturing Co. of India Ltd. v. Union of India and Anr. [AIR 1976

SC 1785], as under;

"......If courts of law are to be replaced by administrative
authorities and tribunals, as indeed, in some kinds of cases,
with the proliferation ofAdministrative Law, they may have to
be so replaced, it is essential that administrative authorities
and tribunals should accord fair and proper hearing to the
persons sought to be affected by their orders and give
sufficiently clear and explicit reasons in support of the orders
made by them. Then alone administrative authorities and
tribunals exercising quasi-judicial function will be able to
justify their existence and carry credibility with the people by
inspiring confidence in the adjudicatory process. The rule
requiring reasons to be given in support of an order is, like
the principle of audi alteram partem, a basic principle of-,,,,,=-----....
natural justice which must inform every quasi-ju/didatp"fdc~s

/
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6 Appeal No V2/17/GNR/2018-19

and this rule must be observed in its proper spirit and mere
pretence of compliance with it would not satisfy the
requirement of law.... ".

The adjudicating authority should, therefore, bear in mind that no material
should be relied in the adjudication order to support a finding against the
interests of the party unless the party has been given an opportunity to
rebut that material. Whenever an order is struck down as invalid being in
violation of principles of natural justice, there is no final decision of the
case and fresh proceedings are left upon. All that is done is to vacate the
order assailed by virtue of its inherent defect, but the proceedings are not
terminated.

8. In light of the above discussion, I remand back the matter to the
· 0 present adjudicating authority to decide the case afresh following the

principle of natural justice as per the discussion above. The adjudicating
authority should discuss all the submissions made by the appellants, in the
impugned order. The appellants are hereby directed to submit all the
required documents and case laws and provide utmost cooperation to the
adjudicating authority.

9. The appeals filed by the appellant stand disposed off in above
terms.

0 ..,..✓.-),@vt-
(3mr gi#)

CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.



To,

M/s. Vishakha Polyfab Pvt. Ltd.,

Plot Number 549/2, Village Vadsar,

Kalal.

Copy to:

7 Appeal No V2/17/GNR/2018-19

... --:'- ..a

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Gandhinagar.
3) The Dy./Asst. Commissioner, Central Tax, Kalal Division.
4) The Asst. Commissioner (System), Central Tax Hq., Gandhinagar.

L5)Guard File.

~A.File.


